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The topic at the red hot center is the
downloading of music, film and video, and efforts
under the DMCA, etc. to control it.
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But that topic has received at least its share of
attention in the popular and legal media and
ultimately will most likely be resolved, if at all,
through a combination of Congressional
legislation and technology.
I will mention instead some warm to medium hot
topics that have received less attention:
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1) Plaintiff must show a substantial
likelihood of prevailing on the merits;
2) Plaintiff must show that it will suffer
irreparable harm if an injunction does
not issue;
3) Plaintiff must prove that its
threatened injury outweighs the harm
that would result to defendant from
an injunction; and
4) “The injunction must not disserve the
public interest.”
•
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1) If the plaintiff is likely to
prevail, “irreparable” harm
is presumed.
2) That “irreparable” harm
(almost) always outweighs
harm to the “infringer.”
3) No public interest in
allowing “piracy” to
continue.

785 F.2d 956, 958-59 (11th Cir.
BSX UU YPMRV!Z[ G \FU"M U]^O_ U V `a E
1986);
b
E XY<U]"B(EP0E XX EI L"cdM NOM , 909 F.2d
480, 483 n.3 (11th Cir. 1990).
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1) The possibility that the Defendant
cannot pay a judgment



“SunTrust focuses on the market
value of GWTW and its
derivatives, but fails to address
and offers little evidence or
argument to demonstrate that
TWDG would supplant demand”
even though such evidence “is
crucial to a fair use
determination.” 6XQ7UXVW



Also “crucial” to an irreparable
harm showing?

2) A threat to Plaintiff’s competitive
position due to infringer’s cheaper
goods supplanting market for
legitimate goods
3) Inability of plaintiff to obtain
remedy in time to exploit fast
moving trends in the market
(fabric, design, video games)
4) Inability to track the number of
Defendant’s infringing items
None of these are present in many copyright
cases.
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Prior Restraint Law V. Copyright Law

Ø

“While in the ‘vast majority of cases, an
injunctive remedy is justified because most
infringements are simple piracy,” such cases
are ‘worlds apart form many of those raising
reasonable contentions of fair use’ where’
there may be a strong public interest in the
publication
ÙÚ$ÛÊÜÝ$Þ Þ ßàáfor
â<ãSthe
ä åäsecondary
Úæà ç¢èOé ä áâ$work…”
ä

Ø

Ø

“In assessing the appropriateness of
injunctive relief, we urge the Court [on
remand] to consider alternatives…in lieu of
foreclosing the public’s…access to this
educational
êjë ÝÝéÜÝ$ë ìíand
ä$îjÚ$entertaining
æ ï ð$éÚ$ÞêjÝðìë work.”
Ú0ñ òï óåðó¢ï Ýæ ô0ß
No. 00-10510, 2001 WL 280075 at *7 (11th
Cir., Mar. 22, 2001)
SunTrust v. Houghton Mifflin – The ruling
from the bench
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1) Copyright office cannot really judge originality.
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2) Evidence of prior art.

3) Apply “discerning,” not “ordinary,” observer
standard to all disputes.
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Parody, satire, comment and criticism
– like news reporting – are generally
favored as fair use under 17 U.S.C.
107.


This is especially the case where
the allegedly infringing use is
“transformative”; and parody is a
classic example of
transformative” use. &DPSEHOOY
$FXII5RVH0XVLF,QF, 510 U.S.
569, 114 S. Ct. 1164 (1994).



(Play Orbison / 2 Live Crew)
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., 89 F.3d 1548 (1996)
(“virtual identicality” required to prove infringement
of non-literal elements of compilation).
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A parody is a work, belonging to a long
literary tradition, which imitates another
work and in doing so comments on that
work, usually in order to ridicule it or to
suggest its limitations. (Sitter Decl. ¶ 15)



A parody is a work of literature that
references or imitates an earlier literary
work in order to ridicule or mock it.
(McCaskill Decl. ¶ 3)



A parody is a work…which imitates
another work and in doing so comments
on that work, usually is order to ridicule it
or to suggest its limitations. (Gates Decl.
¶ 3)
“[Author] Randall has fully employed
those conscripted elements from "!$#%!
to make war against it.” (Birch, J.)
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Satire is not (necessarily) parody
— Because it does not transform
the copyrighted work
— 5RJHUVY.RRQV, 960 F.2d
301 (2d Cir. 1992) – satirical
critique of materialistic society
did not criticize (transform)
photograph of couple holding
puppies

'&( ) (*( +,(-+/.10"2 &3546(87:91; 2 0"2 < =1>5?@.191A=B
C/D 32 9E=33
?
?F4(EGIHE.-J/&K3= L< ; K9-< K
and
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Satire must target the copyrighted
work, LH, it must be satire AND
parody to be transformative
–

FRQW¶G 


194 F.3d 1211

(11th Cir. 1999)

'U6HXVV(QWHUSULVHV/3Y

– (Inter-cutting photos of
slaves, George Wallace,
etc. with “I Have A Dream”)

3HQJXLQ%RRNV

, 109 F.3d 1394
(9th Cir. 1997) – mimicry but not
ridicule of Dr. Seuss’ style; satire
of O. J. Simpson/trial, not
parody of 7KH&DWLQWKH+DW
–

(VWDWHRI0DUWLQ/XWKHU.LQJ-U
,QFY&%6,QF

&I'&&RPLFV±

mimicry
without ridicule/no transformation
of Superman® or
Wonderwoman® characters
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9LGHR&RUS

., 196 F.R.D. 214
(P.R. 2000), affirmed jury verdict
of $6,137,500 for moral rights
violations committed within
Puerto Rico and other countries.

7UDQVIRUPDWLYH8VH´"" FRQW¶G
 7\,QFY3XEO QV,QW¶O/WG

,
292 F.3d 512, 517 (7th Cir.
2002) (Posner, J.) (citations
omitted), FHUW GHQLHG, 123 S.
Ct. 892 (2003)



Defendants changed record
lyrics without consent of the
writer.



The writer claimed the changes
damaged the memory of his
father.

 .HOO\Y$UULED6RIW&RUS

, 280
F.3d 934 (9th Cir. 2002) –
thumbnails yes, full size, no

Is this what Judge Leval had in
mind?

0RQURLJY5005HFRUGVDQG

4

6ZHGLVK&RS\ULJKW6RFLHW\

6ZHGLVK&RS\ULJKW6RFLHW\

,90RUDO5LJKWV3UHHPSWLRQ

,90RUDO5LJKWV3UHHPSWLRQ

DQGWKH)LUVW$PHQGPHQW

DQGWKH)LUVW$PHQGPHQW

FRQW¶G

FRQW¶G



Our client obtained license to make
phonorecords of songs by two Puerto
Rican writers.



Writers alleged unauthorized changes to
the compositions.



Attorney in 0RQURLJ cited Puerto Rico
Intellectual Property Act (PRIPA), 31
L.P.R.A. § 1401; upheld three times by
the Puerto Rican Supreme Court.





We argued that the PRIPA:
— Applies to “speech;
— Failed to provide adequate
notice of conduct prohibited;
and
— Was unconstitutionally vague
and overbroad.

The PRIPA provides “The author or
beneficiary of a literary, scientific, artistic
and/or musical work has the right to
benefit from it, and the exclusive
prerogatives to attribute to him/herself or
retract its authorship, dispose of his/her
work, authorize its publication and protect
its integrity, in accordance with the
special laws in effect on the matter.”
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We also alleged that the claims under the
PRIPA were completely preempted under
the copyright laws of the United States.
But Section 301(f)(2)(B) provides
“Nothing in paragraph (1) annuls or limits
any rights or remedies under the common
law or statutes of any state with respect
to -- . . . activities violating legal or
equitable rights that are not equivalent to
any of the rights conferred by Section
106(A) with respect to works of visual art
. . . .”

FRQW¶G


The First Amendment and
Preemption arguments require
more time than we have.



Attached is an article by the
speaker and colleagues detailing
the arguments and the risks from
moral rights claim

It can be inferred that Congress, in
enacting VARA, did not intend to occupy
the field with respect to moral rights.
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