KOMMENTAR: NYA RATTSLIGA LOSNINGAR FOR
RADIO- OCH TV-FORETAGS GRANSOVER-

SKRIDANDE TJANSTER?

SFU 5 DECEMBER 2016, EU-REFORMER, AKTUELL RATTSPRAXIS OCH NYA
AVTALSLOSNINGAR

BIRGITTA ADAMSON
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(2) FORSLAGET TILL FORORDNING

Forslag till Europaparlamentets och radets forordning om regler for
utovandet av upphovsratt och narstaende rattigheter tillampliga pa vissa
onlinedverféringar av radio- och TV-foretag och vidaresandning av TV- och

radioprogram, KOM(2016) 594 slutlig

Bakgrund: DSM-strategi, konsultation, stakeholders-dialog, REFIT, extern
studie — resultat?

Syfte: “to promote the cross-border provision of online services ancillary to
broadcasts and to facilitate digital retransmissions over closed networks of
and radio programmes originating in other Member States”
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(3) FORSLAGET TILL FORORDNING

Tva hornstenar:

* Ursprungslandsprincip (country-of-origin, CoO) for broadcasters “ancillary
online services” /anknutna onlinetjanster

* Tvingande kollektiv rattighetsforvaltning vid vidareséndning (ej kabel, ej
internet) av utsandning av TV- eller radioprogram fran annat medlemsland
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(4) FORSLAGET TILL FORORDNING: COO

« Utgangspunkter: Avtalsfrihet, ratt att geoblockera och ratt att licensiera med
territoriell exklusivitet

* "Article 2
Application of the principle of ‘country of origin’ to ancillary services

(1) The act of communication to the public and of making available occuring
when providing an ancillary service by or under the control and responsibility
of a broadcasting organisation as well as the acts of reproduction which are
necessary for the provision of, the access to or the use of the ancillary online
service shall, for the purposes of exercising copyright and related rights
relevant for these acts, be deemed to occur solely in the Member State in
which the broadcasting organisation has its principal establishment.”
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(5) FORSLAGET TILL FORORDNING: COO

e "Article 2
Application of the principle of ‘country of origin’ to ancillary services

(2) When fixing the amount of the payment to be made for the rights
subject to the country of origin principle as set out in paragraph 1, the
parties shall take into account all aspects of the ancillary online service such
as the features of the ancillary online service, the audience, and the

language version.”
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(6) FORSLAGET TILL FORORDNING: "ANCILLARY
ONLINE SERVICES”

» "Article 1

Definitions

For the purpose of this Regulation, the following definitions shall apply:

(a) “ancillary online services” means an online service consisting in the
provision to the public, by or under the control and responsibility of a
broadcasting organisation, of radio or television programmes
simultaneously with or for a defined period of time after their broadcast by

the broadcasting organisation as well as of any material produced by or for
the broadcasting organisation which is ancillary to such broadcast;”
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(7) FORSLAGET TILL FORORDNING: "ANCILLARY ONLINE
SERVICES”- BEGRANSNINGAR

* CoO (country-of-origin) for broadcasters s.k. anknutna onlinetjanster:
begransning (1) till program i onlinetjanster simultant med utsandning
eller inom viss tid fran utsandning, resp. (2) till material producerat for
eller av broadcasters och som utgor komplement till utsandning

* Vid sidan om utsanda program galler begransning for vilket material som
oht omfattas

* Omfattar ej onlinetjanster utan koppling till utsandningar, t.ex. inte SVT:s
kulturarvstjanst Oppet Arkiv
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(8) TILLAMPNING AV AVTALSLICENSMODELLEN (ECL)

* Nyttjanderatt i avtalslicensgrundande avtal utstracks genom
lagbestammelse till upphovsman och narstaende rattighetshavare som
den kollektiva forvaltningsorganisationen inte representerar

e Tillampningen av CoO-principen pa gransoverskridande online-tjanster
enligt Art. 2 innebar att nationella avtalslicenser far gransoverskridande
verkan
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(9) FORSLAGET TILL FORORDNING:
VIDARESANDNING

* Tvingande kollektiv rattighetsforvaltning vid vidaresédndning av utsandning
av TV- eller radio-program fran annat medlemsland (individuell
licensiering av broadcasters rattigheter)

» Ejteknikneutral (omfattar ej sandningar 6ver Internet/OTT) till skillnad
fran den svenska regleringen

e Omfattar endast utsandningar

— men icke-linjara online-tillgangliggdoranden kan l6sas med nationella ECL,
jfr danska upphovsrattslagen paragraf 35 (5)
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TACK!




